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Virginia Law Register 

Vol. XVI.] JUNE, 1910. TNo. 2. 

EQUITY JURISDICTION OVER THE PERSON AND PROP- 
ERTY OF INCOMPETENT PERSONS. 

II. 

Insanity Viewed as a Subject oe Equity Jurisprudence. 

The chief scope of inquiry here taken under consideration is 
the effort to demonstrate that courts of chancery in Virginia, 
and in other states of the United States, where equity is admin- 
istered as a part of their general inherent jurisdictional powers, 
have the right to take under control' the person and property of 
individuals whose faculties of mind have been reduced to such 
a degree of mental imbecility as to cause these unfortunates to 
be totally unfitted for the government of their person or the 
proper management of their affairs; and that subsequent legis- 
lative enactments conferring similar jurisdiction upon the com- 
mon law courts have not abrogated the rightful exercise of this 
jurisdictional function by the courts of chancery. 

According to Section 5, CI. 5, Code of Virginia, 1887, the 
words "insane person" include an idiot, lunatic, a person non 
compos mentis or deranged. Chapter 75 of said Code contains 
the legislative enactments providing for the care of insane per- 
sons and their estates; but by section 1712 of this chapter it is 
expressly stated that these statutory regulations have no appli- 
cation to an idiot; and it would, therefore, appear that there is 
in Virginia no legislative authority conferring the expressed 
power on any court to take under control the care and custody 
of idiots or their estates. That very distinguished Virginia law 
commentator, Mr. Conway Robinson, in his work oh Practice 
lays down the principle that the jurisdiction of equity having 
been acquired at a time when there was no redress at law, it is 
not subsequently relinquished by reason of legislative enactment. 
And the Supreme Court of Appeals of Virginia still adheres to 
this doctrine, as is shown in the recent opinion of Shirkley v. 
Kirby, where it is said by Whittle, J., that, "It is a settled rule 
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of interpretation of statutes that subsequent enactments dealing 
with the same subject are not to be construed as taking away the 
pre-existing .jurisdiction of a court of chancery, unless such in- 
tention plainly appears." 66 S. E. 40. Mr. Conway Robinson 
also says, that "Indeed over infants, as well as over idiots and 
lunatics, equity has original and peculiar jurisdiction." 

The similarity of the principle between the jurisdiction in the 
English Equity Courts over infancy and lunacy would lead us 
to anticipate their exercise through the same forms and methods 
of procedure. There is, however, a material distinction. The 
jurisdiction in lunacy was not exercised by a court of chancery 
in a regular suit; but upon petition directed to the Lord Chan- 
cellor in person; and the appeal from his decision was not to the 
House of Lords, but to the king direct in council. The reason 
of this distinction appears to be due to the fact that the Crown 
in the matter of lunacy or idiocy had not only the authority to 
protect, but an actual interest in the lands of the idiot or lunatic, 
determinable upon his recovery or death. If the owner of the 
lands was an idiot, the profits thereof, after supplying a requisite 
amount for his maintenance, were taken by the king as a part of 
the Crown's revenue; and if he were a lunatic, these profits 
were held by the king, in trust, and the surplus after providing 
for his support, was to be accounted for by the king to the luna- 
tic or his next of kin. The authority of the sovereign, as parens 
patriae, in whom was vested the care and protection of the per- 
son of lunatics and idiots, not only existed at common law, but 
was affected by statutes, in England, of an early date vesting in 
the king the profits arising from the idiot's lands, during the 
idiot's life, as a beneficial interest ; and imposed upon the Crown 
the duty of keeping the lands and tenements of lunatics without 
waste. The origin of the Crown's authority over the estate of 
idiots and lunatics does nowhere clearly appear, and seems to be 
hidden in obscurity. Lord Coke says the king had not this 
prerogative when Magna Charta was passed, nor is it mentioned 
in the writings of Bracton, but had it when Briton wrote, and 
cites Fleta to sustain this proposition. 2 Coke's Inst. 14. Be- 
fore the statute de prerogativa Regis, 17 Ed. II, cs. 9 and 10, en- 
forced from 1324 to 1863, the custody of the person and lands of 



1910.] EQUITY JURISDICTION OVER INCOMPETENTS 83 

the idiot was in the lord of the fee, and in the case the idiot 
had no land he fell under the general custos of the king, as other 
persons under disability who had no other guardian. But under 
chapter 9 of the statute just mentioned, the custody of the per- 
son and lands of the idiot was taken away frorn the lord of the 
fee and entrusted to the king, and the profits of the lands and 
tenements become a part of the general revenue of the Crown. 
The. Statute 1? Ed. II, c. 10, upon its bearing as to the land of 
the lunatic was to some extent a restraining act, as it prescribed 
the duties of the king and appointed him a mere trustee. Since 
and before the Statute of 17- Edward II the king had exercised 
his control over the persons and estates of idiots and lunatics by 
delegating his authority by sign-manual to some great officer, 
usually the keeper of the great seal. The effect of the delega- 
tion of this authority was to give to the Lord Chancellor, to 
whom it was generally granted, the power of awarding the cus- 
tody of the person and property of lunatics 'and idiots to some 
discreet person, called the committee. After this jurisdiction 
has been given to the Lord Chancellor through the "Sign-Man- 
ual," the Lord Chancellor does not act solely under the sign- 
manual, but also by virtue of the inherent powers in him as the 
keeper of the king's conscience. Ex parte Fitzgerald, 2 Sch. & 
L. 438. Lord Campbell was under the impression that the ju- 
risdiction might be exercised by the Chancellor by virtue of his 
general equity powers, and without any grant by way of the 
"Sign-Manual," and so exercised it in Ireland. 1 Campbell's 
Lives of the Chancellors, 14. Mr. Hogg in his work on "Eq- 
uity Procedure," in discussing the subject of persons of weak 
mind, says at page 912, sec. 811, that, "The court of equity, as in 
the exercise of its jurisdiction in other cases, deals not only 
with the property rights and interests, but also in some instances 
for the protection of their persons." And Mr. Minor says, that, 
"The jurisdiction of courts of equity is exclusive of that of 
courts of law in cases of infants, idiots and lunatics." 4 Minn. 
(3rd Ed.) 1334. Many of the authorities hold that the juris- 
diction to protect persons under mental incapacity is analogous 
with that for the protection of infants. Adams' Eq. 622; Bart. 
Ch. Pr. (2nd Ed.) 518; Barb. Ch. Pr. 226; Bisp. Prls. Eq. sec. 
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551. Chancellor Kent, in discussing the jurisdiction of the courts 
of equity over the person and property of individuals who are 
non compos mentis, held that this term properly included not 
only lunatics but also persons of weak and feeble understanding; 
and that such persons may have a committee appointed by the 
court of chancery to take charge of their person and estate, by 
a commission in the nature of a writ de Iwiatico inquirendo. In 
re Barker, 2 Johns. Ch. R. 234; Gibson v. Jesey, 6 Ves. 273; 
Ridgeway v. Darwin, 8 Ves. 66, ex parte Cranmer, 12 Ves. 445. 
In Mississippi, Tennessee and Pennsylvania the courts of chan- 
cery have been expressly given jurisdiction over idiots, 
lunatics and- persons who are non compos mentis, and the mode 
of procedure in those states has been prescribed by statutes. 
Miss. Const. Art. IV, sec. 16; Tenn. Const. Art. VI; Penn. 
Const. Art. V, sec. 6. And in Virginia and West Virg : nia the 
circuit courts of the counties are given jurisdictfon in 
all cases in chancery. Va. Code, 1887, sec. 3058; W. Va. Code, 
1884, Ch. 112, sec. 2. The jurisdiction of the courts of chan- 
cery in the matter of insanity cases is not strictly confined to 
persons who are wholly without understanding; but is applicable 
to every individual who is non compos mentis, or of unsound or 
deranged mind. Burnham v. Mitchell, 34 Wis. 117. In many of 
the states of the United States the care of the persons and prop- 
erty of those who are non compos mentis has been confined by stat^ 
utes to special tribunals, and in those states is not, therefore, 
made exclusively a part of equitable jurisdiction. In England 
the jurisdiction conferred through the king by the "Sign-Man- 
ual" was exercised by the Chancellor alone, and not by the 
courts of chancery. Eyre v. Countess of Shaftsbury, 2 P. & 
Wms. 103; ex parte Chumley, 1 Ves. 296; In re Phillips, 19 Ves. 
118. In the exercise of the jurisdiction over the person and 
property of incompetents by the courts of equity in this country, 
the mode of procedure has in general been adopted from that 
which grew up under the English Chancellors. And this jurisdic- 
tion is exercised in the first place for the purpose of ascertaining 
the fact of incompetency or lunacy ; secondly, for the appointment 
of a committee to take care of the lunatic and to manage his es- 
tate. And in accordance with the English mode of procedure, 
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the first purpose is attained by issuing a commission under the 
great seal in the nature of a writ de lunatic o inquirendo ; and by 
which a jury is impannelled and sworn, the alleged lunatic and 
witnesses are examined, and the return thereof made into a 
court of chancery. If the party be adjudged a lunatic by the 
return of the inquisition, he, or anyone claiming by contract 
under him, may traverse the finding, and if it be found that he 
was untruly found of unsound mind, a writ of melius inquiren- 
dum may be issued by the king; but if the party be found to be 
a lunatic by the return and subsequent traverse, the next duty of 
the Chancellor was, to take care of his person and estate; 
and for this purpose a committee may be appointed by the Chan- 
cellor, not only after inquisition found but pending the proceed- 
ings. Jones v. Lloyd, L. R. 18 Eq 275 ; Pom. Eq. Jur. sees. 
1332 et seq. • Lord Chancellor Eldon in Ridgeway v. Darwin, 
8 Ves. 65, stated that a committee may be appointed in cases of 
imbecility of mind, due to any cause, when it is shown that 
mental incapacity is evidenced, and the Lord Chancellor said 
there may be "an imbecility of mind, not strictly insanity, but as 
to the mischief called for as much protection as actual insanity." 
And in this case the committee was appointed, the estate in- 
volved being small and the costs of a lunacy proceeding being 
considerable, the Chancellor took under protection the alleged 
incompetent's estate without issuing a commission de lunatico 
inquirendo. In Eyre v. Wake, 4 Ves. 795, a petition was filed by 
James Farrar, the uncle of Anne Eyre, who was alleged to be 
in a weak state of mind and unable to manage her estate. Upon 
the petition, supported by affidavits, Lord Chancellor Lough- 
borough, without first making a reference by way of a commis- 
sion in lunacy, placed the property of Anne Eyre temporarily 
under the custody and control of the court. And this protection 
by way of petition was also< allowed in the case of Bird v. 
Lefevre, 4 Brown 100, in lieu of a commission. In England the 
authorities have frequently held that imbecility, the consequence 
of old age, weakness or accident, though not strictly amounting 
to insanity, may be made the foundation of a commission in the 
nature of a writ de lunatico inquirendo. Sherwood v. Sander- 
son, 19 Ves. 286; ex parte Cranmer, 12 Ves. 445; Gibson v. 
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Jesey, 6 Ves. 273. And this seems also the law in this country. 
Weakness or temporary unsoundness of mind arising from for- 
tuitous causes, may be a jurisdictional ground for the issuing of 
the commission, where it is shown to be necessary for the protec- 
tion of the person or estate of the party in question. Malin v. 
Malin, 2 Johns. Ch. R. 238; Com. v. Schneider, 59 Pa. St. 328; 
ex parte Tomlinson, 1 Ves. & B. 57; In re Watson, 31 La. Ann. 
757. Courts of equity have jurisdiction to appoint a committee, 
if it appears that the person alleged to be non compos mentis, 
shows a degree of mental unsoundness that incapacitates him from 
properly conducting his affairs of life, so that if his property is 
left in his possession or control would render him liable to be- 
come the victim of his own folly or the fraud of others. 22 Cyc. 
1139; Griffin v. Griffin, 122 Ga. 102, 49 S. E. 827; Rogers v. 
Rogers (Del.), 66 Atl. 374. See cases holding to the opposite 
view cited in note 84, page 1139, 22 Cyc. A court of chancery 
has the power and authority and is possessed of full jurisdiction 
to appoint a committee for such as the court adjudges to be in- 
capable of managing their own affairs, whether from old age, 
sickness or other cause. 2 Barb. Ch. Pr. 227. Mr. Pomeroy 
says that the scope of equity jurisdiction in the matter of ap- 
pointment of committees has been so enlarged as to embrace 
persons who are not entirely insane, but who are non compos 
mentis. 3 Pom. Eq. Jur. sec. 1312; and at section 1314 of the 
same work it is stated that, "A Court of equity may, in appro- 
priate cases, in pursuance of its inherent general jurisdiction, 
protect the property of persons of weak or unsound mind, who 
have not been, and who even cannot be judicially found non 
compos mentis. This jurisdiction is the exercise of the general 
jurisdictional powers of a court of chancery, and is distinct from 
the special exercise of jurisdiction in those cases, where the per- 
sons and property of the incompetent has been taken under the 
control of a court of equity after inquisition found." In the case 
of Jones v. Lloyd, L. R. 18 Eq. 265, the jurisdiction of the court 
was strenuously opposed on the ground that the court of equity 
could not entertain jurisdiction before there had been adjudica- 
tion of lunacy. The Master of the Rolls said, "Can a suit be in- 
stituted by the lunatic not so found before the inquisition by his 
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next friend? I have no doubt of it." And this case holds that 
there is authority for this proposition, and that independent of 
authority the court would assume jurisdiction; holding further, 
that the suit could be maintained for the protection of the estate 
of the person alleged to be of weak mind, and that this may be 
done by the appointment of a receiver if it is shown to be nec- 
essary. And the case of Light v. Light, 25 Beav. 248, is directly 
in point sustaining such jurisdiction. See also, New York Se- 
curity Trust Co. v. Keyser, 1 Ch. 666; Fornham v. Millward, 
2 Ch. 730; Whetstone v. Whetstone, 75 Ala. 495; and Lord 
Chancellor Eldon said in ex parte Warren, 10 Ves. 622, that it 
makes no difference whether the party be called a receiver or 
committee, so long as he gives the proper bond, for the custody 
and care of the alleged incompetent and his property. 4 Pom. 
Eq. Jur. sec. 1332. It was intimated in Dowell v. Jacks, 5 Jones 
Eq. 417, that this special jurisdiction over the property and per- 
son of a lunatic is not generally possessed by a court of equity in 
the United States, as a part of the original inherent equitable 
jurisdiction. 

The usual method of procedure to give the chancery court 
jurisdiction over the person and estate of lunatics is by a pe- 
tition addressed to the chancellor or court praying for the is- 
suance of the writ in the nature of a writ de limatico inquirendo. 
This petition is usually made by a near relative of the alleged 
lunatic, or non compos mentis, accompanied by affidavits; setting 
forth Wherein consists the unsound state of the mind of the party 
prayed to be adjudged a lunatic, and stating such other facts 
to show that he is a fit subject for the protection of a court of 
equity; and it is often considered best to annex to the petition 
the affidavit of one of more respectable physicians who are ac- 
quainted with the alleged incompetent's state of mind. 2 Barb. 
Ch. Pr. 228. The court is asked to issue a commission in the 
nature of a writ de limatico inquirendo. The commission is ex 
parte, and if there appears to be a prima facie case of in- 
competency, the court will generally grant the issuance of the 
writ ; and by this writ the commission is required to examine into 
the state of mind, the value of the estate, real and personal, of 
the alleged incompetent, and the annual rents and profits of such 
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real estate, and who are the next of kin. After the order for 
the commission has been entered a certified copy is left with the 
commissioners, and upon which they Issue a precept to the 
Sheriff of the county in which the commission is to be executed, 
requiring him to cause a jury to come before the commissioners 
at a certain time and place, to inquire upon their oaths' of the 
matters and things which shall be given them in charge by vir- 
tue of the commission. And it seems to be sufficient if 'the jury 
shall find .that the person proceeded against is "so far weakened 
and impaired in the faculties of his mind as to be mentally in- 
capable of the government of himsejf and his estate;" and the 
return on the finding should also show that the party proceeded 
against is a fit subject to be under the superintendence of a 
court of chancery. This finding is sufficient to justify the court 
of chancery to appoint a committee for his person and estate. 
Lord Chancellor Eldon, in Gibson v. Jesey, 6 Ves. Jr. 273, said, 
"But I go a great deal further; for upon the transaction dis- 
closed by the evidence it is fairly questionable whether this cast 
might not support a commission not of lunacy, but in the nature 
of a writ de lunatico inquircndo ; in whith, it must be remem- 
bered, is is not necessary to establish lunacy, but it is sufficient 
that the party is incapable of managing his own affairs." In re 
Lindsey, the commission issued out of a court of chancery di- 
recting the inquiry whether the alleged incompetent was a luna- 
tic, or of unsound mind, so that she was incapable of the govern- 
ment of herself and estate.' 44 N. J. Eq. 564, 6 Am. St. Rep. 
913. In New York there is a statutory provision giving the 
court of chancery jurisdiction over the property and person of 
habitual drunkards, lunatics and persons who are non compos 
mentis. L'Amoreux v. Crosby, 2 Paige Ch. 422, 22 Am. Dec. 
655. And in Maryland, regardless of statute, the interposition 
of the court of chancery is recognized in behalf of a non compos 
mentis for the protection of his property. Ex parte Owing 1 
Bland 294; Hamilton v. Fraber, 78 Md. 26, 44 Am. St. Rep. 
586; In re Corrie, 2 Bland 488; Latham v. Wiswall, 37 N. C. 
294; Ashley v. Harman, 15 S. C. 97. The English courts of 
chancery did not in every case possess the inherent general ju- 
risdictional power to take under control the person and property 
of those afflicted with mental unsoundness until after inquisi- 
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tion of non compos mentis had been judicially determined ; and 
the authority directing the inquisition to be made, as before 
stated, did not pertain to the court, but was derived by delega- 
tion from the crown; and was a part of the king's executive 
power as parens patriae; and did not properly belong to the 
court of chancery by virtue of its inherent and general judi- 
cial functions. The statute de prerogavita Regis, Edward II, 
cs. 9 and 10, not only gave the king the custody of idiots, but 
also vested in him the profits of their land for the life of the un- 
fortunate, and held the lunatic's land as trustee, preserving the 
same from waste and destruction, using the profits for mainte- 
nance and support as far as the same was necessary. And the 
chancellor could only acquire jurisdiction over the person and 
property of lunatics and idiots by the exercise of the royal 
prerogative, given by an official instrument called the "Sign- 
Manual," signed with the king's own personal signature and 
sealed with his privy seal. Oxenden v. Lord Compton, 2 Ves. 
69. Prior to the American Revolution, it seems clear that the 
English court of chancery acting under the king's sign-manual, 
before appointing a committee for a person alleged to be non 
compos mentis, required that the return of the inquisition by the 
commissioners should show that the individual proceeded against 
was so far bereft of reason as to be deprived of the power 
to govern his person and estate. And it was held in ex parte 
Bramsley that a return that the party was an idiot, lunatic, or 
non compos mentis, or of unsound mind, was sufficient, as each of 
of these terms imported such deprivation of sense as to render 
the sufferer incapable of self -control or the management of his 
estate. 3 Atk. 168. The statute de prerogativa Regis, 17 Ed- 
ward II, superceded the ancient writ issued to inquire into 
whether the party, "fatuus et idiota existit, ita quod regimini sui 
ipsius, terrarum, tenementorum, et cattallorum suorum, non suf* 
ficit." This jurisdiction was temporarily taken away from the 
Lord Chancellor by 32 Henry VIII and conferred upon the 
Court of Wards. The jurisdiction of the Court of Wards, an 
unpopular tribunal, and sometimes called a mischievous court, 
was taken away and reverted to the chancery court, by 12 Car. 
11, c. 24; Burford v. Leathall, 2 Atk. 553. 
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The mental incapacity to be established by the commission is 
such as calls for the court's protection over the person as well 
as the property of the imbecile. Ex parte Caverhoven, 1 N. J. 
Eq. 19; Vananken's Case', 10 N. J. Eq., 186; In re Jones, 35 N. 
J. Eq. 58. Lord Chancellor Ersk'ine expressed the opinion in 
ex parte Cranmer, that the law of England should be so per- 
fected that a person of unsound mind should not be subjected, 
on the petition for a commission out of chancery making the 
inquiry as to his mental condition, to the humiliation of being de- 
clared a lunatic, and says, "It is unseemly that he should be put 
upon the same footing as a lunatic; and a commission should 
issue in the ordinary course, which may effect the families of 
such persons in other times. It is supposed,, and the opinion has 
gone forth very generally, that the unhappy disease runs into 
posterity." 12 Ves. Jur. 445-449. And the commission was is- 
sued in this case, that the inquiry should be directed to the con- 
dition of the mind, which was placed into a class to itself by 
Lord Coke, as "non compos mentis," whether the alleged in- 
competent was of the kind, that is, unfit for the government of 
himself and the management of his affairs. A stranger can pe- 
tition for the commission to inquire into the sanity of any per- 
son, if acting in good faith, within the jurisdiction of the court. 
Hughes v. Jones, 15 Am. St. Rep. 386; In re Smith, 1 Russ. 
348. It has been seen that the estate of idiots was a source of 
revenue to the crown. 1 Blackst. Com. p. 304. And the stat- 
ute of 17 Edward II provided for a proceeding whereby the 
estate of the idiot in lands escheats to the crown; and the 
writ was issued by the king to ascertain by judicial investigation 
whether the party proceeded against was an idiot. Subsequently 
the English law was so amended or modified that this power of 
investigation was delegated to the Lord Chancellor, who was em- 
powered to issue the writ or commission of inquiry to ascertain 
if the person proceeded against was an idiot or lunatic; and this 
inquiry became necessary to divest title. 3 Blackst. Con., p. 259 ; 
Phillips v. Moore, 100 U. S. 208. The statute of de preroga- 
vita Re ns, 17 Edward II, was simply a confirmation of an early 
statute of Edward I, affirming the common law doctrine. Thus 
the law came to us from England, and after the Revolution, the 
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care and custody of persons of unsound mind, and die posses- 
sion and control of their estates, which formerly belonged to the 
king and was subsequently conferred upon the Lord Chancellor and 
the court of chancery, became with us vested in the people, and 
by early acts in some of the states was by the legislature specifi- 
cally conferred upon the chancellor and afterwards on the court 
of equity. In re Brown, 1 Abb. Pr. 108. However, for a very 
long period of time there were no legislative enactments by the 
states authorizing any court- or officer to issue a commission of 
inquiry in the nature of a writ de lunatico inquirendo, except as 
to the power to judicially ascertain who were lunatics, idiots or 
non compos mentis; and therefore in the matter of the estate of 
persons of unsound minds, it became necessary that the English 
course of procedure should have been followed, and the exercise 
of the power in this country fell upon the chancellors as a matter 
of necessity. 22 Cyc. 1136, et seq. The real governing prin- 
ciple in the exercise of the authority by the chancellors in taking 
under the court's control the property and persons of those 
mentally incapacitated is the same in this country as in England, 
and is based upon the theory of the public's interest, and that 
interest is promoted by taking care of the person and property 
of those mentally unable to take care of themselves, and pre- 
serving their estates from waste, thereby preventing them or 
their families, as far as possible, from becoming a burden upon 
the people. And it has been held in most jurisdictions that the 
inquisition is an essential step preliminary to assuming judicial 
control. This judicial determination, finding a person to be of 
unsound mind, and placing him in that class of persons whose 
care and custody has been delegated to the courts, while it 
involves the suspension of civil rights over the person and his 
property, only acts upon the status of the individual, and that 
status is that the alleged incompetent has been changed from 
soundness to unsoundness of mind. In the case of Howard v. 
Howard, it was held that the question involved was one of per- 
sonal liberty, and that the Chancellor should have issued his 
writ out of chancery and left the matter to be tried by a jury. 1 
(Ky.) L. R. A. 610. 
Our^Supreme Court of Appeals appears to have expressly 
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evaded the question whether a court of general jurisdiction could 
appoint a committee of the estate of an insane person before- 
giving the alleged lunatic notice of the application for the ap- 
pointment. Howard v. Landsberg, 108 Va. 104. The weight of 
authorities hold to the doctrine that notice is the first preliminary- 
step to vest the court of equity with jurisdiction. It was held 
in Evans v. Johnson, 39 W. Va. 299, 19 S. E. 622, that neither 
the court nor the clerk could appoint a committee for an insane 
person without notice to him. Brannon, P., speaking for a ma- 
jority of the court, said, "It lies at the foundation of justice in 
all legal proceedings that the person to be affected have notice 
of such proceedings, as such ah appointment takes from the per- 
son the possession and control of his property and even his free- 
dom of person, and commits his property, his person, his liberty 
to another, stamps him with the stigma of insanity, and degrades 
him in public estimation; no more important order touching a 

man can be made The truth is that at the door of 

every temple of the laws of this broad land stands justice, with 
her preliminary requirements upon all administrations. You 
shall condemn no man unheard. The requirement is as old, at 
least, as Magna Charta." In this case Justice Dent dissented, 
on the ground that the record showed that the person, for whom 
the committee was appointed, was a helpless idiot from birth, 
pointing out the difference between requiring notice in this case 
and cases of doubtful insanity, and said that idiots are classified 
by themselves as mental infants with congenital obstructions to 
development, and that an idiot needs no adjudication to establish 
idiocy. 

While it is true that the jurisdiction to protect persons under 
mental incapacity is, to some extent, of an analogous origin with 
that for the protection of infants, yet it is not entirely accurate to 
say that the custody of the estate of lunatics and persons of 
unsound minds existed inherently in the courts of chancery prior 
to 17 Edward II. After the American Revolution, in some of 
the states the people, by legislative enactments, expressly con- 
ferred the authority on the chancellors,, and afterwards upon the 
courts of chancery, thereby substituting the statutes for the 
"King's Sign-Manual." In re Barker, 2 Johns. Gh. 232; ex 
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parte Lasher, 2 Barb. Ch. 37 ; Dowell v. Jones, 5 Jones, Eq. 417. 
And this statutory jurisdiction not only extends to idiots and 
lunatics, but to those other persons who are found to be so far 
non compos mentis as to be entirely incapable of managing their 
own affairs. In re Morgan, it was held that it was not every 
case of mental weakness which will authorize a court of chancery 
to exercise the power of appointing a committee of the person 
and estate, but to justify the exercise of the power, the mind of 
the individual must be shown to be so far impaired as to be re- 
duced to a state to constitute a case of idiocy. 7 Paige, 236. In 
Jacox v. Jacox, 40 Mich. 473, 29 Am. Rep. 547, the Court was 
of the opinion that because it was alleged that the individual 
proceeded against had "the blues," and had the "blues terrible 
bad," and was therefore incapacitated from the management 
of his affairs, while recognizing the unsoundness of mind 
varying in a degree from insanity, the proof of the "blues" 
only, and where the petitioner appeared to have acted in bad 
faith, did not justify the party to be adjudged out of the man- 
agement of his estate. In ex parte Beaumont, 1 Whart. 52, 29 
Am. Dec. 33, the Pennsylvania court, following the doctrine 
as established by Lord Chancellor Hardwicke, held that it was 
not sufficient to justify the appointment of a committee where 
the finding of a commission, in the nature of a writ de lu- 
natico iiiquirendoj was that the individual was "so far de- 
prived of reason and understanding as to be wholly unfit to man- 
age his estate," not that he was non compos mentis; but that 
in order to justify a court of chancery to take control over the 
estate of the alleged lunatic, the finding should also show that 
the party was "so that he was not sufficient for the management 
of himself, his manors, etc." In Commonwealth v. Schneider, 
another Pennsylvania case, it was stated that in order to subject 
one to the commission of lunacy, it was not necessary that there 
should be an entire "blotting out" of the mind, but it was enough 
if it was shown that a state of mental unsoundness existed so as 
to incapacitate the individual from taking care of his business; 
and in ex parte McElroy, 6 Walls & S. 451, the Court there 
speaking through Chief Justice Thompson, said, "The learned 
judge fell jn error by following the lead of Beaumont's case, 
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which seems mainly to have rested on Barmsley's case, 3 Atk. 
168, which we have seen Lord Eldon refused to follow in Ridge- 
way v. Darwin, 8 Ves. 65." And the Court further seemed in- 
clined to the opinion that the Reporter Atkyns made uninten- 
tional error in reporting the opinion of Lord Hardwicke in 3 
Atk. 173. The McElroy case seems to have modified the doc- 
trine as established in Beaumont's case. Beaumont's case held 
that the finding of the inquisition, that by reason of old age and 
long-continued sickness, the party had thereby become deprived of 
reason and understanding, was insufficient to give the court juris- 
diction to appoint a committee for the protection of the estate. 
In the Iowa case of Emerick v. Emerick, it was held that on 
proof that an individual has "not sufficient strength of mind to 
transact his business with ordinary care and prudence," was not 
sufficient to give the court jurisdiction to appoint a committee. 
13 L. R. A. 757. In ex parte Perrine, Chancellor Runyon 
thought it sufficient if, from any cause, a person has become in- 
capable of managing his own affairs, and in support of this view 
made reference to Lord Eldon's opinion in Gibson v. Jesey, 6 
Ves. Jr. 266, and also to the opinion of Chancellor Kent in ex 
parte Barker, 2 Johns. Ch. 232 ; but Lord Lyndhurst and Chan- 
cellor Walworth were, of the opinion that, in addition to what 
was held by Lord Eldon, it must also be shown that the weak- 
ness of mind must practically amount to idiocy or lunacy, and 
that the individual is deprived of the power of the government 
of himself. 41 N. J. Eq. 409; 4 Russ. 182, in re Holmes. And 
in re Morgan, 7 Paige, 236, it was held that while Chancellor 
Runyon was correct as to what was held by Lord Eldon in Gib- 
son v. Jesey, yet thereafter that same distinguished jurist in the 
case of Sherwood v. Sanderson, 19 Ves. Jr. 280, stated that if 
the jury merely find incapacity of the alleged weak minded per- 
son, the court has no right from that finding alone, to take under 
its control the person and property of the alleged non compos 
mentis, even though the party may live where he is exposed to 
ruin every instant. In re Dayton, (N. J.), 57 Atl. 781; in re 
Lindsley (N. J.), 10 Atl. 549, 6 Am. St. Rep. 913. Lord Coke 
was under the impression that it was not necessary to find the 
individual, for whom the application was made to protect his 
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person and property by the interposition of a court of chan- 
cery, absolutely insane, but "one who has lost his reason 
from sickness, grief, or other accident, for you cannot enter 
into the mind to know by what means it is disorgan- 
ized; but you find it disorganized. He must have lost 
his understanding to the extent that he is not capable of the 
management of himself and his affairs. And the inquiry is, 
whether his capacity is of the kind that fits him for the govern- 
ment of himself and the management of his affairs." Ex parte 
Cranmer, 12 Ves. Jr. 449. It was held in Hamilton v. Traber 
that lunacy or mental unsoundness does not give a court of 
chancery jurisdiction over the incompetent person until after the 
inquisition of the jury adjudging him to be non compos mentis. 
78 Md. 26, 44 Am. St. Rep. 258. The court, however, said that 
the case of Hamilton v. Traber is dissimilar to the Rebecca Ow- 
ing's case, reported in 1 Bland 294, wherein equity jurisdic- 
tion was interposed and requested in behalf of a non compos 
mentis for the protection of his property. And in Hughes v. 
Jones, 116 N. Y. 67, 15 Am. St. Rep. 386, it was stated that 
the inquisition was an essential step preliminary to the assump- 
tion of control by a court of chancery over the estate of persons 
of unsound mind. And Mr. Pomeroy in his work on Equity Ju- 
risprudence, sees. 1312, et seq., holds that insanity is an issue to be 
tried regularly before a jury. It has been held that where the stat- 
ute prescribes a certain mode of procedure to determine whether 
persons are iwn compos mentis, habitual drunkards or of unsound 
mind, the inquisition to determine the question can only be con- 
ducted in the manner designated by the legislative enactment. 
Appeal of Mercer, 119 Pa. St. 115; Cox v. Gress, 51 Ark. 224; 
Davis v. Novell, 87 Tenn. 36; Rogers v. Walker, 6 Pa. 371. 
And the current of authority is that in the absence of statute, the 
rule is that the question of mental incapacity is one of fact to 
be determined by an inquest. Story's Eq., sees. 1335, 1336. In 
Isle v. Crawly, 199 111. 39, 64 L. R. A. 513, a suit was instituted by 
a next friend of a person alleged to be of unsound mind ; the person 
so alleged insane appeared denying his insanity. The Court said 
the suit should not have been dismissed, but the Chancellor shpuld 
have retained jurisdiction and investigated the condition of the 
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alleged incompetent's mind. In Jones v. Lloyd, L. R. 18 Eq. 265, 
the Master of the Rolls said that it is well known that it takes a 
long time to make a man a lunatic by inquisition, and in the mean- 
time anyone might commit waste on the lunatic's property, or 
cause serious inconvenience thereto; and his family sometimes 
hesitates about having him declared insane, or hope for his re- 
covery, and desires to take care of his property in the meantime, 
without applying for a commission of lunacy; and the court of 
chancery has jurisdiction to entertain a suit for the protection 
of the property of such an individual, before he has been found 
by inquisition to be a lunatic. Story's Eq. PI. sec. 66, says, that 
where persons are incapable of acting for themselves, due to old 
age, or weakness of mind, although not strictly insane, they 
ought to come under the protection of a court of chancery. Malin 
v. Malin, 2 Johns. Ch. 240. In ex parte Pyott, 191 111. 289, 
the Court said, "When the mental capacity of a party to a pro- 
ceeding arises for determination in a chancery case, other than 
a bill to contest a will, the better practice is to cause the question 
of sanity to be submitted to a jury for advisory verdict ; but the 
court is not without jurisdiction to hear and determine the ques- 
tion without a jury." And the Illinois Court also decided in the 
Pyott's case, that the statutory remedy did not take away the 
pre-existing chancery jurisdiction. See also to the same effect 
Isle v. Crawly, 64 L. R. A. 522; Plympton v. Hall, 55 Minn. 
22, 56 N. W. 351; Carr v. Bryce, 13 Jr. Eq. Rep. 102; and in 
this last mentioned case it was held that it was merely technical 
to contend that a receiver could not be appointed for the pro- 
tection of the estate of an alleged lunatic, for the reason that no 
inquisition of lunacy had been found. In Light v. Light, 25 Beav. 
248, the court took under its protection the estate of a person 
alleged to be of weak and unsound mind, and did so against 
strenuous objection and when it was shown that no commission 
of inquisition had been held, and to the same effect were Beale v. 
Smith, 9 L. R. 85; in re Law, 30 L. J. Ch. N. S. 512; Jones v. 
Lloyd, 18 L. R. Eq. 275. In Miller v. Stevinger (W. 
Va.), 66 S. E. 228, Robinson, J., in delivering the 
unanimous opinion of the Court, said, "That, under the Con- 
stitution and laws of this State, the county court has power to 
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appoint a committee, when notice has been given the party for 
whom the appointment is to be made, even though there has 
been no previous inquisition as to sanity." An injunction may 
be awarded against an alleged lunatic, pending inquisition, pre- 
venting him dealing with his property. Ashley v. Holman, 15 
S. C. 97; in re Harris, 7 Del. Ch. 42, 28 Atl. 329; 4 Pom. Eq. 
Jur. ("3rd Ed.) sec. 1332; State v. King, 113 La. Am. 905; 
Nailer v. Nailer (Ky.), 4 Dana 339; in re Pountain, 37 Ch. Div. 
609,- 57 L. J. Ch. 465 ; in re Heli, 3 Atk. 635 ; 27 Cent. Dig. tit. 
"Insane Persons," 25. The courts of chancery have jurisdiction 
in all proper cases to extend their protection to the property of 
lunatics before inquisition is found. Both in this country and in 
England where the estate has been small, and the lunatic has 
been subjected to the jurisdiction as a party to a suit- direction 
h^s been given for the management and protection of his estate, 
and for a fit allowance for his maintenance without the prelim- 
inary inquisition of an adjudication of insanity. Ex parte Ow- 
ing, 1 Bland 370; Post v. Mackall, 3 Bland 486; in re Wendell, 
1 Johns. Ch. 600; in re Runey Dey, 1 Stoot. 181; Story's Eq. 
sec. 1336. And in England the direction of the court of chancery 
has been given for the management of the estate of persons al- 
leged to be mentally incapable of governing their own affairs, 
without the intervention of a proceeding in lunacy, and this has 
been sometimes done for the reason that under the English sys- 
tem, during the period the statute of 17 Edward II was in force, 
the proceedings regularly pursued were very expensive. Oxen- 
den v. Lord Compton, 2 Ves. Jr., 69; ex parte Grimstone, Amb. 
706; in re Fitzgerald, 2 Sch. & L. 431. The mode of proceed- 
ing now in England is less expensive. 5 & 6 Vict. c. 84; 8 & 9 
Vict. c. 100, sec. 2. 

It has been held in Virginia that for the purpose of ascertain- 
ing incapacity, it matters not from what cause, the court of chan- 
cery may refer the matter of incapacity to a commissioner for 
him to report upon a personal examination of the alleged incom- 
petent, and aided if it may be so desired by an examination of 
the supposed incapable in person by physicians. Campbell v. 
Bowen, 1 Rob. 241. And this course of procedure is not un- 
known to the English Courts of Chancery; but in England the 
2 
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investigation as to the question of lunacy and persons of un- 
sound mind has been transferred to a separate and special juris- 
diction known as "Masters in Lunacy." 5 & 6 Vict. c. 84; 
8 & 9 Vict. c. 100, sec. 26; and under 25 & 26, Vict. c. 86, 4, the 
issue of insanity may be determined by a commission out of 
chancery or by an issue directed to one of the common law 
divisions of the high court of justice. In Campbell v. Bowen, it 
was said by Judge Stanard for the majority of the court, "That 
if a party lunatic have no committee, he should have a guardian 
ad litem to superintend and protect his interest; that such pro- 
tection is extended even to those who, from age and imbecility, 
are shown to need it;" and it was in that same case further said 
by the same eminent jurist, that when the fact of lunacy or in- 
capacity was contested, the rightful exercise of the power to ap- 
point a guardian ad litem depends on the previous ascertainment 
of the fact. And it was further held in Campbell v. Bowen, that 
the Chancellor failed to exercise the full extent of his power 
when he labored under the impression that he had not the power 
to appoint a guardian ad litem, and stated that if a defendant in 
a suit in equity be a lunatic, the court in which the suit may be 
pending has power to appoint a guardian ad litem under its gen- 
eral jurisdiction; and then further says, that, "He may not have 
the power that the Lord Chancellor in England, as the delegate 
of the Crown, possesses— that of issuing a commission of lunacy, 
nor appointing a committee. His power in this respect need not 
be here inquired into or adjudicated." The Supreme Court of 
Appeals of Virginia has impliedly held that the courts of this 
state exercising equity jurisdiction have the power to appoint a 
committee for the protection of the person and property of in- 
dividuals who are alleged to be mentally incapacitated to govern 
their person and manage their own affairs, prior to the adjudica- 
tion of non compos mentis or unsoundness of mind. In the case 
of Boiling v. Turner, 6 Rand. 583, the Superior Court of 
Chancery for the Richmond District appointed the committee 
for an alleged imbecile not in the mode prescribed by the statute, 
and the Court there held, that, "A committee appointed by the 
Chancellor, as in this case, is a mere commissioner of the court, 
managing the person and estate of the lunatic." In Bird v. Bird, 
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12 Gratt. 717, Staples, J., said, "It appears to have been the prac- 
tice in some instances for the court of chancery to appoint com- 
mittees for persons non compos mentis who were not inmates of 
the asylum; but the committees were regarded as mere com- 
missioners of the "Court, removable at its pleasure, and were, in 
no manner authorized to sue or be sued in respect to the lunatic 
or his estate. Pannill v. Calloway, 78 Va. 394. In Edmunds v. 
Venable, 1 Pat. & H. 121, it was contended that the chancery 
court had not the -authority to appoint a committee for a person 
who had not been by regular inquisition declared insane; but 
the court stated that the question was not involved, as the last 
committee, as was shown by the record in the case, had been ap- 
pointed in the manner regulated by the statute. 

Mr. Barton lays down the principle that the court of chancery, 
when there is no committee for the estate of an insane person, 
has power to appoint a receiver; but states that this is not the 
general practice in Virginia. 2 Bart. Ch. Pr. sees. 517-518. 
High on Recrs. sec. 17; Court may appoint receiver pendente 
lite. In re Hybart, 119 N. C. 359; 25 S. E. 963; Seddinger's 
Appeal, 117 Pa. St. 359, 35 Atl. 722. And it seems that this 
power can be exercised in vacation on a bill prepared for the 
purpose. Penn. v. Whitehead, 12 Gratt. 83 ; Smith v. Butcher, 
28 Gratt. 144; 4 Pom. Eq. Jur., sec. 1332. 

Lord Hardwicke held to the opinion thai in order to justify 
a court of chancery .in appointing a committee for a person of 
alleged weak mind, the inquisition must find a degree of im- 
becility amounting to lunacy. Ex parte Barmsley, 3 Atk. 168; 
ex parte Lord Donegal, 2 Ves. Sr. 407. But since Lord Hard- 
wicke's time the court of chancery in England has granted a com- 
mission in cases where the degree of mental imbecility did not 
amount to actual insanity, but when the return of the inquisition 
was that the alleged weak minded individual was under a degree 
of imbecility of mind, not strictly insanity, to such an extent that 
the party was unable to act with any proper and provident man- 
agement, and as to the mischief calling for as much protection 
as actual insanity. Gibson v. Jesey, 6 Ves. 273; Ridgeway v. 
Darwin, 8 Ves. 65 ; ex parte Cranmer, 12 Ves. 454. In re 
Holmes, 4 Russ. 182; ex parte Barker, 2 Johns. Ch. Rep. 157, 
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where Chancellor Kent cited with approval the opinions of Lord 
Eldon and Lord Erskine, modifying the view of Lord Hardwicke, 
and stated that these opinions were not only founded on good 
sense and the necessity of the cases, but were a sound exposition 
of the common law. Darling v. Bennett, 8 Mass. 129 ; Chase v. 
Hathaway, 14 Mass. 222. 

Mr. Poirieroy in his work on Equity Jurisprudence, says, that 
in addition to the special jurisdiction of a court of chancery in 
exercising control of the estate of individuals found by reg- 
ular inquisition to be insane, a court of chancery, in appropriate 
cases, in pursuance of its general inherent powers, is vested with 
full jurisdiction to protect the property of persons of weak mind, 
even though they cannot be declared judicially insane. And this 
principle of law has been recognized in England, Virginia and 
other states of this country. The committee appointed by the 
chancellor before any return has been made upon the commis- 
sion in the nature of a writ de lunatic o inquirendo, establishing 
insanity, has not the broad powers of a committee appointed 
in accordance with the sule prescribed by statute, and to 
the extent that every suit respecting the person and estate of 
the lunatic must be in the name of the committee. Bird's Com- 
mittee v. Bird, 21 Gratt. 712. The nature of the office of the 
committee appointed by the chancellor is that of a mere com- 
missioner of the court, managing the imbecile's person and es- 
tate under the direction of the chancellor, and having such al- 
lowances for the support of the incompetent and his family as 
may be considered proper; accounting for the management of 
the estate as a receiver of the court, being removed at its dis- 
cretion, and not liable to be sued on claims against the incom- 
petent or his estate, as in case of a lunatic appointed under the 
statute. '2 Rob. Pr. 161; Bird's Committee v. Bird, 21 Gratt. 
712; Boiling v. Turner, 6 Rand. 583; Campbell v. Bowen, 1 
Rob. 241; Pannill v. Calloway, 78 Va. 394; L'Amoureux v. 
Crosby, 2 Paige Ch. 422; Teal v. Woodworth, 3 Paige 470; 
Brasher v. Van Cortland, 2 Johns. Ch. Rep. 242. The obvious 
necessity that jurisdiction should be placed somewhere to take 
under control the person and property of those individuals who 
from weakness of mind were unable to care for themselves, in 
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this country, appears to have been the chief reason of conferring 
the exercise of this power upon the courts of chancery. In re 
Corrie, 2 Bland 467; Latham v. Wis Well, 2 Irdl. Eq. 294; Dodge 
v. Cole, 97 111. 338. The doctrine laid down in these cases seems 
to have' been doubted in the case of Oakley v. Long, 10 Humph. 
(Tenn.) 254. In Nailor v. Nailor, 4 Dana (Ky.) 339, it was 
stated that the exercise of chancery jurisdiction in insanity cases 
over the property of persons of unsound mind, in the United 
States, had been assumed, and that it is now too late to question 
the jurisdiction of the court over the subject. It is not every 
case of mental weakness, imbecility or disorganization which will 
authorize the court of chancery to interfere; but to authorize 
the appointment of a committee, the mind of the alleged lunatic 
or non compos mentis must be shown to be reduced to such a 
state of unsoundness as to incapacitate the individual from the 
government of his person or management of his property. 

It appears from the authorities above cited, that where the 
exigency of the particular cases required it, the courts of chan- 
cery have taken under control the person and property of idiots, 
lunatics and persons of weak and unsound mind; and in special 
cases exercised this jurisdiction without the prior intervention 
of the procedure adjudicating the question of insanity, in the 
nature of a writ de lunatico inquirendo. Post v. Mackall, 3 
Bland 486; ex parte Wendell, 1 Johns. C. R. 600; in re Runey 
Day, 1 Stockt. 181. This writ and the venire facias issued by 
virtue thereof may be found in Robinson's Forms, page 42. 

A Committee may be appointed pending the proceedings of 
inquisition when such a course is deemed necessary by the chan>- 
cellor. The powers of such a committee, however, are very re- 
stricted. He is merely the custodian of the property, and must 
exercise his authority, even if conferred by statute, under the 
constant sanction and supervision of the court. Bisp. Prcls. Eq. 
sees. 553, et seq. 

A lunatic must be made a party to all litigation relating to his 
person or estate, as in law the presumption is that he may re- 
cover his understanding, and then he is to have his estate in his 
own disposition; but it seems otherwise of an idiot, and he is 
not' a necessary party to a suit instituted in his behalf, for in 
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law all idiots are presumed to be non compos mentis from their 
nativity, possessing perpetual infirmity with congenital obstruc- 
tions to mental development. 

A commission not of lunacy, but in the nature of a writ de 
lunatico inquirendo, both in England and very generally in this 
country, may be now issued where the party is found, from any 
cause, whether age, disease, affliction, or intemperance, incapable 
of managing his own affairs. This doctrine in England sprung 
up since the time of Lord Hardwicke. Black. Comm. Vol. 1, 
p. 304. Many delicate and difficult cases have arisen and are 
yet likely to arise out of this doctrine. When the disease of 
mental unsoundness is excessive, an ordinary observer may be 
able to pronounce positively upon it; but the first encroachments 
of the complaint are often imperceptible to the most practiced 
eye. As forcibly stated by that eloquent French authority, 
D'Aguesseau, "the doubtful and uncertain point at which reason 
disappears, and where incapacity becomes evident and manifest, 
can only be fixed by the particular circumstances of each in- 
dividual case." Such is the perishable fabric of the highest 
order of intellect and the brightest genius, that even Lords 
Somers, Mansfield, the Duke of Marlborough and Dean Swift 
might at the closing days of their lives have been made the 
subjects of a commission, not of lunacy, but in the nature of 
the writ de lunatico inqtdrendo. 

"From Marlb'rough's eyes the streams of dotage flow. 
And Swift expires a driv'ller and a show." 

Hampton, Va., Sidney J. Dudley. 

March 50, 1910. 



